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The Comptroller General 
ofthe United States 

W- D.C. 20648 

Decision 

Matter of: Tri Tool, Inc. 

Pile: B-233153 

Date: January 25, 1989 

DIGEST 

1. Agency properly rejected protester's bids submitted in 
response to a brand name or equal solicitation where the 
protester failed to submit sufficient information with the 
primary bid to demonstrate that the product offered complied 
with the specifications, and the product offered by the 
alternate bid was clearly noncompliant with the specifica- 
tions. 

2. Protest that specifications are defective is untimely 
and will not be considered on the merits where it was filed 
with the General Accounting Office more than 10 working days 
after the agency took adverse action on the protester's 
agency-level protest. 

DECISION 

Tri Tool, Inc. protests the rejection as nonresponsive of 
two bids it submitted in response to invitation for bids 
(IFB) No. 13-SSC-B-88-21, issued by the National Aeronautics 
and Space Administration (NASA) for a portable pipe cutting 
machine system. 

We deny the protest in part and dismiss it in part. 

The IFB was issued on July 14, 1988, on a brand name or 
equal basis for a portable pipe cutting machine system. 
Bids were due on September 8. Exhibit A to the IFB detailed 
five pages of salient characteristics that an offered item 
was required to meet. The IFB advised offerors that the 
equality of an offered item would be judged from information 
furnished by the offeror and information reasonably 
available to the contracting agency. The IFB also cautioned 
bidders to furnish all descriptive material necessary for 
the contracting officer to determine if the offered product 
meets the salient characteristics and to establish exactly 
what the offeror proposes to furnish and what the government 



would be o b l i g a t i n g  i t s e l f  t o  purchase by making a n  award. 
I f  t h e  bidder o f f e r e d  t o  modify one of i ts products  t o  
conform t o  t h e  requirements  of t h e  I F B ,  t h e  b idder  was 
advised  t o  inc lude  a c lear  d e s c r i p t i o n  of t h e  proposed 
mod i f i ca t ions  and t o  c l e a r l y  mark any d e s c r i p t i v e  m a t e r i a l  
t o  show t h e  proposed mod i f i ca t ions .  

NASA rece ived  n i n e  b ids  i n  response t o  t h e  I F B .  T r i  Tool 
s u b m i t t e d  t w o  "or equal"  b i d s ,  a primary b id  i n  which T r i  
Tool o f f e red  t o  modify its s t anda rd  equ ipmen t ,  and an  
a l t e r n a t e  b id  i n  which it o f f e r e d  its s tandard  equipment. 
T r i  Too l ' s  b ids  were t h e  lowest  NASA rece ived .  I n  reviewing 
t h e  b i d s ,  however, NASA found t h a t  T r i  Tool had n o t  
demonstrated t h a t  t h e  items it o f f e r e d  met t h e  sa l ien t  
c h a r a c t e r i s t i c s  i n  t h e  IFB.  Consequently,  by l e t t e r  d a t e d  
September 2 9 ,  NASA n o t i f i e d  T r i  Tool t h a t  i t s  b ids  were 
rejected . 
On October 1 1 ,  T r i  Tool p r o t e s t e d  t o  our O f f i c e  t h a t  i t s  
b i d s  were improperly r e j e c t e d  and as t h e  low, respons ive ,  
r e spons ib l e  b idde r ,  it w a s  e n t i t l e d  t o  t h e  c o n t r a c t  award. 
On December 1 2 ,  i n  i t s  comments on NASA's  r e p o r t  on t h e  
p r o t e s t ,  T r i  Tool f u r t h e r  complained t h a t  NASA f a i l e d  t o  
provide T r i  Tool w i t h  a copy of t h e  t e c h n i c a l  eva lua t ion  of 
i t s  bid and t h a t  our O f f i c e  re fused  t o  release t h e  report i n  
response t o  T r i  Tool ' s  r eques t .  

NASA responds t h a t  t h e  in format ion  T r i  Tool submitted w i t h  
i t s  primary b id  d i d  not  demonstrate  t h a t  t h e  modified 
product  T r i  Tool o f f e r e d  m e t  t h e  s p e c i f i c a t i o n s .  S p e c i f i -  
c a l l y ,  NASA could not  t e l l  from t h e  information submit ted 
whether  t h e  o f f e r e d  item m e t  t h e  requirements f o r :  ( 1 )  a n  
out-of-round t r a c k i n g  module; ( 2 )  ad j u s t a b l e  i n  feed rate 
c a p a b i l i t y  from 0 t o  -006 i n c h e s  pe r  revolu t ion ;  ( 3 )  cam 
a c t i v a t e d  feed modules; and ( 4 )  a c u t t i n g  system t h a t  d i d  
n o t  r equ i r e  any o r i e n t a t i o n  dur ing  s t a r t u p ,  s topping o r  
r e s t a r t i n g .  Concerning T r i  T o o l ' s  a l te rna te  b i d ,  NASA found 
t h a t  t h e  s t anda rd  product  o f f e r e d  by T r i  Tool d id  not ,  as 
r equ i r ed  by t h e  s p e c i f i c a t i o n s ,  o f f e r :  ( 1 )  a d j u s t a b l e  i n  
f eed  rate c a p a b i l i t y  from 0 t o  -006 inches pe r  r evo lu t ion ;  
( 2 )  a camfeed a c t i v a t i o n  system; ( 3 )  a n  out-of-round 
t r a c k i n g  module wi th  a spr ing-loaded t o o l  s l i d e r  or  similar 
mechanism; and ( 4 )  c a r b i d e  b i t s .  NASA t h e r e f o r e  concluded 
t h a t  it p rope r ly  r e j e c t e d  T r i  T o o l ' s  bids .  

To be respons ive  t o  a brand name o r  equal  s o l i c i t a t i o n ,  b i d s  
o f f e r i n g  equa l  products  m u s t  conform t o  t h e  s a l i e n t  
c h a r a c t e r i s t i c s  of t h e  brand named equipment l i s t e d  i n  t h e  
s o l i c i t a t i o n .  A b idde r  m u s t  s u b m i t  wi th  i t s  bid s u f f i c i e n t  
d e s c r i p t i v e  l i t e r a t u r e  t o  permi t  t h e  c o n t r a c t i n g  agency t o  
assess whether t h e  equal  product  meets a l l  t h e  sa l ien t  
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c h a r a c t e r i s t i c s  s p e c i f i e d  i n  t h e  s o l i c i t a t i o n .  I f  t h e  
s o l i c i t a t i o n  o r  o t h e r  in format ion  a v a i l a b l e  t o  t h e  c o n t r a c t -  
i ng  a c t i v i t y  does not  show compliance with t h e  s o l i c i t a t i o n  
requirements ,  t h e  b id  m u s t  be r e j e c t e d .  Moreover, b lanket  
statements of compliance o r  t h e  b i d d e r ' s  b e l i e f  t h a t  i t s  
product i s  f u n c t i o n a l l y  equa l  t o  t h e  brand name product  a re  
no t  enough; r a t h e r ,  t h e  p r o t e s t e r  m u s t  a f f i r m a t i v e l y  
demonstrate  t h e  equivalency.  AZTEK, I n c . ,  B-229897, 
Mar. 25, 1988, 88-1 CPD 11 308. 

Here, a l though i n  i t s  r e p o r t  on t h e  p r o t e s t  NASA d i scussed  
i n  d e t a i l  t h e  e v a l u a t i o n  of T r i  Tools b i d s ,  T r i  Tool does 
not  argue t h a t  t h e  products  it o f fe red  m e t  t h e  requirements 
of t h e  IFB. Rather ,  T r i  Tool asser ts  t h a t  NASA never 
responded t o  T r i  T o o l ' s  p r i o r  complaints  about t h e  p r o p r i e t y  
of t h e  s p e c i f i c a t i o n s  with which T r i  Too l ' s  b ids  were found 
noncompliant. Thus, T r i  Tool a rgues  t h a t  i n  a l e t t e r  da ted  
J u l y  2 7 ,  T r i  Tool p r o t e s t e d  t o  NASA t h a t  c e r t a i n  s p e c i f i c a -  
t i o n s  contained i n  t h e  IFB--including t h e  requirements f o r  a 
camfeed system, a n  a d j u s t a b l e  feed  ra te  c a p a b i l i t y  of 0 t o  
.006 i n c h e s  per  r evo lu t ion ,  and automatic  compensation f o r  
out-of-round pipe--were e i t h e r  r e s t r i c t i v e  of compet i t ion  o r  
o v e r s t a t e d  N A S A ' s  needs. T r i  Tool a l s o  submitted a p r o t e s t  
with i t s  b id  a s s e r t i n g  t h a t  t h e  requi red  t o o l  b i t s  were not  
adequate ly  desc r ibed .  These arguments, however, do  not  
demonstrate  t h a t  T r i  Too l ' s  equipment m e t  t h e  IFB s p e c i f i c a -  
t i o n s .  

Moreover, our review of t h e  b i d s  submit ted by T r i  Tool 
suppor t s  NASA's f i n d i n g s  t h a t  t h e  information suppl ied  by 
T r i  Tool wi th  its primary b id  does not demonstrate t h a t  t h e  
product  T r i  Tool o f f e r e d  w i l l  meet t h e  s a l i en t  c h a r a c t e r i s -  
t i cs  of t h e  IFB, and t h a t  t h e  information i n  T r i  T o o l ' s  
a l t e r n a t e  bid c l e a r l y  demonst ra tes  t h a t  t h e  s t anda rd  i t e m  
T r i  Tool o f f e r e d  does not  meet t h e  requirements of t h e  IFB.  
I n  view of T r i  Too l ' s  f a i l u r e  t o  r ebu t  NASA's f i n d i n g s ,  w e  
conclude t h a t  NASA prope r ly  r e j e c t e d  T r i  Tools b ids  a s  
nonres pons i v e  . 
With regard t o  t h e  e v a l u a t i o n  of i ts  b ids ,  T r i  Tool 
m a i n t a i n s  t h a t  NASA improperly f a i l e d  t o  provide it with t h e  
t e c h n i c a l  e v a l u a t i o n  of i t s  proposa l  and t h a t  our O f f i c e  
refused t o  r e l e a s e  t h e  e v a l u a t i o n  documents i n  response t o  
T r i  T o o l ' s  reques t  t h a t  w e  do so. 

The Competition i n  Cont rac t ing  A c t  of 1984 ( C I C A ) ,  31 U.S.C. 
S 3553(b) ( 2 )  (Supp. I V  1986) ,  r e q u i r e s  t h e  c o n t r a c t i n g  
agency t o  submit t o  t h e  Comptrol ler  General a complete 
r e p o r t ,  inc luding  a l l  r e l e v a n t  documents, on a p r o t e s t e d  
procurement. C I C A  a l s o  r e q u i r e s  c o n t r a c t i n g  agenc ie s  t o  
provide  t o  t h e  p r o t e s t e r  and any o the r  i n t e r e s t e d  p a r t y ,  any 
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document re levant  t o  a p r o t e s t e d  procurement a c t i o n ,  
i nc lud ing  t h e  r equ i r ed  a d m i n i s t r a t i v e  r e p o r t ,  t h a t  would no t  
g i v e  t h a t  p a r t y  a compe t i t i ve  advantage and t h a t  t h e  p a r t y  
is o therwise  au tho r i zed  by l a w  t o  rece ive .  P u r s u a n t  t o  
C I C A ,  our r e g u l a t i o n s  provide t h a t  w e  w i l l  review whether 
documents withheld by a n  agency should be r e l eased  t o  t h e  
p r o t e s t e r .  4 C.F .R.  5 2 1 . 3 ( f )  (1988) .  Here, NASA withheld 
t h e  documents c o n t a i n i n g  i t s  e v a l u a t o r ' s  comments; however, 
t h e  c o n t r a c t i n g  o f f i c e r ' s  r e p o r t  and t h e  cover s h e e t  t o  t h e  
p r o t e s t  r e p o r t ,  bo th  of which were provided t o  T r i  Tool, 
f u l l y  d e t a i l e d  a l l  t h e  information i n  t h e  e v a l u a t i o n  
documents. Under these circumstances, we decided t h a t  
release of t hose  two documents s a t i s f i e d  t h e  requirements of 
C I C A .  

F i n a l l y ,  t o  t h e  e x t e n t  t h a t  T r i  Tool i n  i ts comments on t h e  
agency 's  r e p o r t  c h a l l e n g e s  t h e  p r o p r i e t y  of t h e  s p e c i f i c a -  
t i o n s ,  t h o s e  c o n t e n t i o n s  are untimely.  Under our Bid 
P r o t e s t  Regulat ions,  p r o t e s t s  based upon impropr i e t i e s  i n  a 
s o l i c i t a t i o n  t h a t  are apparent  p r i o r  t o  bid opening m u s t  be 
f i l e d  with t h e  procur ing  agency o r  our Of f i ce  p r i o r  t o  t h a t  
t i m e .  4 C.F.R. S 2 1 . 2 ( a ) ( l ) .  Our O f f i c e  w i l l  cons ide r  a 
p r o t e s t  t h a t  w a s  f i r s t  submit ted t o  t h e  procuring agency i f  
it is f i l e d  he re  w i t h i n  1 0  working days a f t e r  t h e  p r o t e s t e r  
receives formal n o t i c e  o r  has  actual  o r  c o n s t r u c t i v e  
knowledge of i n i t i a l  adverse  agency ac t ion .  4 C.F.R. 
§ 2 1 . 2 ( a ) ( 3 ) .  

With r e spec t  t o  T r i  T o o l ' s  J u l y  27 p r o t e s t  concerning t h e  
adaquacy of cer ta in  s p e c i f i c a t i o n s ,  NASA's r e c e i p t  of b i d s  
on September 8,  t h e  scheduled bid opening d a t e ,  wi thout  
t a k i n g  any c o r r e c t i v e  a c t i o n  i n  response t o  t h e  p r o t e s t  
c o n s t i t u t e d  adverse  agency a c t i o n  and s t a r t e d  t h e  running of 
t h e  10-day per iod.  
1nc.--Request f o r  Recons idera t ion ,  B-229654.2, J a n .  1 9 ,  
1988, 88-1 CPD 11 49.  S ince  T r i  Tool d i d  not  raise t h e s e  

Southwest Marine of San Franc isco ,  

issues wi th  our O f f i c e  u n t i l  December 1 2 ,  when it submit ted 
i t s  r e p l y  t o  NASA's r e p o r t ,  t hey  are c l e a r l y  untimely and 
w i l l  no t  be cons idered  on t h e  merits. Moreover, T r i  Too l ' s  
o t h e r  p r o t e s t  concerning t h e  adequacy of t h e  s p e c i f i c a t i o n s  
f o r  t o o l  b i t s  w a s  i t s e l f  untimely since it was submit ted 
with its b id  i n s t e a d  of p r i o r  t o  t h e  t i m e  s e t  f o r  b id  
opening. Fluid Systems, I n c . ,  B-225880, J a n .  6 ,  1987, 87-1 
CPD II 20. 

The p r o t e s t  is  denied i n  p a r t  and dismissed p a r t .  

/pJ)".ikn General  Counsel 
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